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Passed by Shri. Uma Shanker, Commissioner (Appeals)

Arising out of Order-in-Original No. 05/AC/SKL/REF/2018~: 30.05.2018 issued by Assistant
Commissioner, Div-II; Central Tax, Ahmedabad-South

er 379)aaafat (j Tar Name & Address of the Appellant / Respondent
Apollo Industries_

Ahmedabad

a aafa gr a7fl 3er ariihs srra au & at a <aarr ,R zqmferf Rt aarg ng pr 3rf@art al

374ta zu 47lerwr 3ma WgT cf>{ "fl<ITTlT % IAny person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

(b) In case of rebate of duty of excise on goods exported to any country .or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.

(4) au surer gyca 3rf@Pm, 1g94 pt qr 3r 3ta aar mg nmai a i q@a arr at su-arr # 1m l@
3iafa·=rtrv 3mat a7ft Ra, mna war, @a +inraa, Ga f@mm, q)ft ifs, flat {u ra, ira mf, a{ fact

: 110001 <ITT c#I" "1AT~ I(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid:

(ii) <ffe. +1rn gtf a mr i a h@ gnfara faft uemm zu 3rt ala ii z fas#t awsrn auemm ii ma ud z mf i, zu fal ugt zn usn i ark az fa#tman # a fa@t qusrTr "ITT +Im m1 ~Fcl,ll1 m
hr g{ st1(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse .or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

anraal qr yr@)erur an4a
Revision application to Government of India :
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(en) qiare fa#tz zat 7gr a PtafR'lct lTic'f i:ix m lTic'f a Raffo i sqzt zrcpa 41
race a Re #i \ill" 'l'.flffi a aref rz zagr Raffa &t

·•

(b)

(c)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

~ ? cpl :fiaA fag far Na a (aura zn per at) fufa fur ·zit lTic'f "ITT I

In case of goods exported outside India export to Nepal or Bhutan, without payment, ofduty. . . . . ... -

3ifara aln yea :fiaA fg sitst afe mu at {& sit ha arr uit <« n "Qcf
R4li ct;~ 3ITpro". ~ ct; mxr -crrmr m ~ i:ix m me; if fcrro~ (.=f.2) 1998 mxr 109 &RT

~ fcni:! in! m I

(d) Credit of any duty allowed to be utilized towards pa"yment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

ah{tu sna zrca (3rah) Ruma#1, 2oo1 fu g a aiaf Raff& qua in gg-s i at ;fii i,
)fa 3rt a uf am?gr hf fa#a a -a'irr maft ~-~ gad 3rat am? at at-al 4fit a rrer
Ufa 3ma fhu lat a1Reg1 sra er urar ~- cpl :jM~M ct; 3RfTm mxr 35-~ if f.immr im ct; :fiaA* ~ * m2T tr3ITT-6 'cf@A cCf m'cr 'llf ir.fr ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the or9er sought to be appealed against is communicated and shall be accompani.ed .by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under. Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfaun 3ma a arr Gei via van va ala qt m \NIB cp1, m m -writ" 200 ;- ~~:,t,'1 "isln:
3it gi icvm ga Gara wnr st a 1ooo/-- #t #ta qua #l ug1

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the ·amount involved is more
than Rupees One Lac.

8tr grcn, a4taUna gyca vi tars or9)#tu =mrqTf@raw a ,R r8-­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) at1 Una ya 3rffzu, 4944 #t ear 35-4t/3s-z # iaif­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(no) UaafRa qR 2 («) a a argar a srara 1 a7fa, ar4at amm«ft zgca, #?tz
snla zyc vi hara ar#tu =muff@raw (frb) at ufgaa flu 9fat, 3rs<rala i si-20,
t Ls , hr,,}€a 5II,a qqI3Us, rarvn III, 3I<q<I4ld-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal'(CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed u.nder Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank. of the place where the bench of

the Tribunal is situated.
(3) zaf ga mar i an{ p sr?vii ar mrr at & at re@tr pa sitar fg #) ar 4Var UT9Gt

a fan um Reg g rsza a zl gy ft f frat u&trf aa # fg zuenferf 3r8fa
nzutf@eraur pt ga 3r9ha m ha war t va 3mr4a fhur urr &l
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

,
0• ---3---

"
...

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item

of the court fee Act, 1975 as amended.
za 3it if@er mt#ii at fiau av aa frii cffr ah aft en anaff fut Grat ? sit v#ta ye,auna gyc gi hara 3r9r =nnf@raw (rfffaf@) fm, 41902 i ff&a &

ntaraa gyca 3if@enfzu «o7o zrn igitf@er at 3r4qf-4 # aiaf Re,ffa fag ar4aa 3ma
3mag zaenfenf fufu ,frat a arr i h rt #l ga If R .6.so ht ar nae1a gef

eae it a1fl

(5)

(4)

0

'1\>rr" ,Ji,'P. ~ '3'4i<H ,Ji,'P vi hast 3n@#ta nnf@razor (free), sf ar4ta a ma i
air5ir (Demand) 'C(cf cis (Penalty) cBT 10% aa am #T 31far ? tzri#, 3rf@raa qa Gar 1o

. " "
~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

Attention in invited ·to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)

0
hr3n areas 3itara a 3iaiia, gnf@a star "saczr ft J=!Tdf"(Duty Demanded) -

(i) (Section)Ns 11D ~~~~;
(ii) famarr#rd 2fez#r1fr;
(iii) cal #feefair#zra 6ha«a 2zr@I.

e, zagu4aa 'ifa a3r4hr' iuzus #Rt aacar #, 3-ftfh;r' crrfurc;rat afar r& era amfr arar&.
" " ..:) "

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before GESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

In view of above; an appeal against this order shall lie before the Tribunal C;P'~"~f
10% of the duty demanded where duty or duty and penalty are in dispute, or ~" · je;~,l)if, -

I I
. . d' t " -is ~ i· ""'~pena ty a one ts m tspu e. $ $) :3re V ~\,, t"' ""

- :e
\\:l ~.. C·.'5 ;:J

. ~-0 -··- ...,
.,.,0 * -()~ ...-- .-<y

Under Central Excise and Service Tax, llDuty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

,,,..,. Jlri';,r it; yfer 3l'fl:.r llT\lr,f,.(ur it; Wf!iff ,a:.'[,,_ 3l'm W'" <IT "'5 iaa1fuif \IT ,it ,i[,r f.m mf 'l""' ii,

10% gratarcs ail srzi aa us fa(fa z aa av a 10% smrar tr{ c{n- ar -~ ~I
..:) ..:)
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:: ORDER-IN- APPEAL ::

M/s. Apollo Industries, Plot Number 1117, Phase-III, Nr. F Road, G. I. D.
C. Vatva, Ahmedabad (hereinafter referred to as 'appellants') have filed the
present appeal against the Order-in-Original No. O5/AC/SKL/REF/2018 dated
30.05.2018 (hereinafter referred to as_'impugned order') by the Assistant
Commissioner, Central GST, Div-II, Ahmedabad-South (hereinafter referred to

as adjudicating authority').

2. The appellants were registered with the Central Excise department

having registration number AAUPN0792JEM001 and engaged in the
manufacture of 'Commercial Kitchen Equipments' falling under Chapter sub­
heading number 73239920 of the Central Excise Tariff Act, 1985. They were
also engaged in providing labour work for 'Maintenance & repair Service' and
were registered with the Service Tax department having registration number
AAUPN0792JSD001. In the financial year 2014-15, they had supplied kitchen
equipments for modernization of mid-day. meal scheme in various government
schools. The agreement comprised of two parts pertaining to the scope of
work. The first part was supply of modern kitchen equipments to .the
government schools located in various districts and the second part was
supply, installation, testing and commissioning of kitchen gas pipe line and
manifold system per school. Initially, the appellants were under the impression
that the said work of supply of the above mentioned goods were as per work
order and hence, the made Service Tax payment under Works Contract
Service. Later on they realized that they were supposed to pay Central Excise
duty and therefore there is no liability of payment of Service Tax on them.
Thus, the appellants filed a refund claim for 16,25,966/-stating that as there
was no Service Tax ·liability on them and-they had mistakenly paid the Service
Tax, they were liable for refund of the same. The adjudicating authority
rejected the entire refund claim in terms of Section 11B of the Central Excise 0
Act, 1944 read with Section 83 of the Finance Act, 1994.

3. Being aggrieved with the impugned order, the appellants preferred an
appeal before the undersigned. The undersigned found the OIO to be a non­
speaking one and accordingly remanded the case back with direction to decide
the case afresh following the principle of natural justice and issuing a proper
speaking order. The appellants approached the adjudicating authority once
again. The adjudicating authority, vide the impugned order, sanctioned the
refund amount of 16,25,966/- but credited the same to the Consumer
Welfare Fund under the provisions of Section 73A of the Finance Act, 1994
read with Section 12@ of the Central Excise Act, 1944 read with Section 142 of

CGST Act, 2017.

4. Being aggrieved with the impugned order, the appellants have

0
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• ·the present appeal. The appellants have submitted that the adjudicating
authority has wrongly concluded that the case is suffering from unjust
enrichment. They stated that they had not charged Service Tax from their
clients and in support of their claim, they have submitted photocopies of
invoices issued to the State project Director, Gujarat Council of Elementary
Education, Gandhinagar. They have also submitted a copy of the ledger of the
State project Director, Gujarat Council of Elementary Education, Gandhinagar
and a certificate from P. D. Brahmkshatriya & Co., Chartered Accountants. The
appellants requested to set aside the impugned order. with consequential relief.

5. Personal hearing in the case was granted on 24.07.2018 wherein Shri
Archit Kotwal, Consultant, appeared before me and reiterated the grounds of
appeal. Shri Kotwal showed me the certificate of Chartered Accountant, the
invoices and the ledger. He reiterated the fact that no Service Tax or Central
Excise duty has been charged by the appellants and hence the provisions of

0 · unjust enrichment will not be applicable to the case. He further showed me the

Board's circular number 58/7/2003-ST dated 20.05.2003.

6. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral submissions made by the
appellants at the time of personal hearing. Now, let me examine the reasons of

rejection and the defense reply given by the appellants.

7. To start with, I find that the adjudicating authority has not denied the

eligibility of the refund claim. In paragraph 20 of the impugned order, he
concluded that the refund is allowable but the appellants have not succeeded

0 in rebutting the bar of unjust enrichment as they have failed to produce any
documentary evidence to prove that the burden of tax was not passed on to
their client. In this regard, I am unable to understand as to whether the
adjudicating authority actually tried to. verify this by calling for necessary
documents or he simply presumed that the appellants might have passed on
the tax burden and accordingly concluded in favour of his assumption. Going
through the invoices and the ledger, submitted by. the appellants, I find that
they had not even charged or collected the Service Tax from their client. Their
claim is also supported by the certificate of Chartered Accountant P. D.
Brahmkshatriya & Co. The adjudicating authority, in the impugned order, has
failed to prove the charges placed by him. Allegations based on mere

assumption-presumption will hold no base under the eyes of law. If the
adjudicating authority had any doubt that the appellants might have passed on
the burden of tax, then he could have investigated the matter by asking

additional documents from the appellants or contacti~g -~~ of the State«aw"a.r .
project Director, Gujarat Council of Elementary Educ t}1ga ·hf.- gar which

s & ­
is a state government entity. g? ;}i er. ·

».
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8. In light of the above discussion, I have no hesitation to conclude that
the doctrine of unjust enrichment would not be applicable to the case as the
appellants have not charged Service Tax from their client and the amount of
16,25,966/-, credited to the Consumer Welfare Fund, needs to be recovered

and credited to the account of the appellant.

9. In view of my above discussions and· findings, I set aside the impugned

order and allow the appeal with consequential relief.

10. 34iaai zarr a#Rt a{ 3r4 a f@rt 3qiaa at# fan srar &
10. The appeals filed by the appellant stand disposed off in above terms.

~/1
3901a
(3war gia)

CENTRAL TAX (Appeals), AHMEDABAD.
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SUPERINTENDENT,
CENTRAL TAX (APPEALS),

AHMEDABAD.

BY R.P.A.D.

To,
M/s. Apollo Industries,
Plot Number 1117, Phase-III,
Nr. F Road, G. I. D. C. Vatva,
Ahmedabad- 382 445.
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Copy To:-

1) The Chief Commissioner, Central Tax, Ahmedabad.
2) The Commissioner, Central Tax, Ahmedabad-South.
3) The Dy./Asst. Commissioner, Central Tax, Division-II, Ahmedabad-South.
4) The Asst. Commissioner (System), Central Tax Hq., Ahmedabad-South.

\_5)Guard Fle.
6) P. A. File.


